Abstract: On 1 January 2011, the PMG entered into force. It implements the EC/ EU Postal Directive and fi nally eliminates the protected market for letters of the former incumbent "Österreichische Post Aktiengesellschaft " (Post AG). Th is is the last step in the full liberalization of the postal service sector in Austria.3 Th e following article presents the new Act with a focus on the universal service and the closure of post offi ces by the Post AG. Keywords: postal market, liberalization, Austria, European Union, postal directive, implementation On 1 January 2011, the PMG entered into force. It implements the EC/EU Postal Directive and fi nally eliminates the protected market for letters of the former incumbent "Österreichische Post Aktiengesellschaft " (Post AG). Th is is the last step in the full liberalization of the postal service sector in Austria.
Introduction
Th e roots of the former long-standing monopoly position in the postal sector date back to the 16 th century , the complete opening of the postal market in its Member States has been a major goal of the EU Commission. Th e ECJ, in contrast, considered restrictions on competition in accordance with Art 86 (2) EEC Treaty (now Art 106 (2) TFEU) as necessary "to ensure the performance of the particular tasks assigned to the undertakings possessed of the exclusive rights".
11
Th e legal basis for the liberalization of the postal market was thus the three Postal Directives.
12 Th e Directive 97/67/EC 13 ("1 st Postal Directive") provides the overall framework for a moderate, step-by-step liberalization which guarantees universal postal service.
14 For a transitional period, it has hence preserved exclusive rights for the universal service provider. Th e Directive 2002/39/EC 15 ("2 nd Postal Directive") restricted these rights, but still allowed Member States to reserve a certain part of the postal market for the universal service provider (Art 7 Directive 97/67/EC as amended by Directive 2002/39/EC).
16 Th e Directive 2008/6/EC 17 ("3 rd Postal Directive") obliged Member States to accomplish 5 A natural monopoly occurs when it is more effi cient for production to be concentrated in a single fi rm (Ogus, Regulation: Legal form and economic theory (2004) 30). 6 PGS 240/1837. 7 Federal Law Gazette 1957/58. 8 Even the Constitutional Court (VfSlg 11.494/1987) considered the monopoly as constitutional. 9 Feiel, Zur Neuordnung des österreichischen Postrechts, ZÖR 2011, 417 (424) . 10 Stratil, Postmarktgesetz (2010) 159 ff provides a compilation of the numerous EU documents concerning the postal service sector. 11 ECJ, case C-320/91, Corbeau, report 1993 I-2533 , 2568 18 Given the substantial changes introduced by the "3 rd Postal Directive", a reform of the current Postgesetz (PostG) was not found appropriate.
19 It was therefore replaced by a new law: the Postal Market Act (Postmarktgesetz-PMG).
Th e content of the Postal Market Act
Th e Postal Market Act is divided into seven sections: (1) General provisions, (2) Th e universal service, (3) Th e duties of the universal service provider, (4) Other postal service providers, (5) Public Authorities, supervision procedures, (6) Penal provisions, (7) Transitional and fi nal provisions.
General provisions
In accordance with § 1 PMG, the purpose of the Postal Market Act is to ensure high quality postal services encompassing at least a minimum range of services of specifi ed quality at aff ordable prices for the benefi t of all users. Th ese objectives should be achieved without preventing competition.
20
Th e PMG is applicable only for postal services operating on a commercial basis ( § 2 (1) PMG). In accordance with the Postal Directive
21
, § 3 No. 1 PMG
22
defi nes "postal services" as services involving the clearance, sorting, transport and delivery of postal items. "Postal items" do not mean only letters, but also include books, catalogs, newspapers or periodicals ( § 3 No. 10 PMG) . Th e PMG also applies to cross-border mail ( § 2 (2) PMG). An exception is made if the transport and the delivery of newspapers or periodicals are eff ected by publishers themselves or by an undertaking of their exclusive property. 
Th e universal service
Th e key subject matter of the PMG is to guarantee a universal postal service in a liberalized Austrian postal market.
30 According to the Constitutional Court (Verfassungsgerichtshof -VfGH), the Austrian legislator has thereby fulfi lled its responsibility to guarantee a basic infrastructure 31 and met the requirements of the Postal Directive. 
Defi nition
In accordance with § 6 (1) PMG, a universal service involves the permanent provision of a postal service of specifi ed quality at all points in Austria at aff ordable prices for all users. Th at contains the clearance, sorting, transport and distribution of postal items up to two kilograms, of postal packages up to 10 kilograms, and services for registered items and insured items ( § 6 (2) PMG). § 6 (4) PMG explicitly excludes from the universal service all parcels that can be returned by the addressee to the sender at their expense ("Retourpaket"). No longer part of the universal service are also bulk mail items which are directly delivered at the distribution centers of the universal service provider ( § 6 (3) PMG). ÖZW 2010, 4 , that is more than uncertain given that the CoJ, joined cases C-287/06 to C-292/06, Deutsche Post AG/Germany, report 2008, I-1243, qualifi es these items as subject to the universal service.
Post offi ces
Th e required number of post offi ces has been a very controversial topic over the last years in Austria. Aft er the privatization of the postal service, which had previously been provided by the state, in 1996
34
, the Post AG has systematically closed down many post offi ces (particularly in rural areas).
35 Given the numerous employees with a permanent employment status working at these post offi ces, their closure has been very problematical.
36 § 7 (1) PMG now states that a permanent provision of a postal service in Austria requires at least 1650 post offi ces. In larger municipalities and towns, a post offi ce has to be reached by 90 per cent of the inhabitants within 2 kilometers, in other regions within 10 kilometers.
37 10 per cent of these 1650 post offi ces can be post offi ces that do not include universal service and standard opening hours ( § 7 (2) PMG).
38 Universal service is also ensured by the conditions for the closure of post offi ces operated by the Post AG. Such post offi ces can only be closed down in cases where it is not possible to cover the costs of running the post offi ce in the long term and where the provision of universal service is ensured by another post offi ce ( § 7 (3) PMG).
According to § 7 (5), (6) PMG, the complexity of the closure procedure also protects the post offi ces. Th e Post AG has to indicate every intended closure of one of its post offi ces to the municipality 39 and provide them with the documents proving that the conditions of § 7 (3) PMG are met. Within the next three months, they both have to look for an alternative to guarantee the current quality of postal service in this area.
40 Th e Post AG also has to inform the regulatory authority. It has to submit documents proving that it is not possible to cover the costs of running the post offi ce in the long term and that the municipality's authorities have been invited for further discussions. Th e regulatory authority then indicates the intended closure to the Post Offi ce Advisory Board ("Post-Geschäft sstellen-Beirat").
41 Nevertheless, the regulatory authority is entirely responsible for reviewing whether the prerequisites for the closure of the post offi ce are fulfi lled. It can forbid the closure within three months. Otherwise, the Post AG is fi nally allowed to close down the post offi ce ( § 7 (6) PMG).
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Th ese provisions have a strong eff ect on the Post AG's economic management and could be unconstitutional regarding Art 6 StGG ("Erwerbsfreiheit": freedom to carry on a business). Given the role of postal services in a highly developed country, the Post AG as universal service provider ( § 12 (1) PMG) hence has to tolerate stronger restrictions than companies normally do under the stipulations of Art 6 StGG. 
Opening hours, letter boxes, distribution
Post offi ces generally have to provide a full universal service within the meaning of § 6 (2) PMG on fi ve working days per week (at least 20 hours per week). Exceptions are made for post offi ces operated by the municipalities.
44 § 9 PMG obliges the universal service provider to guarantee full geographical coverage via letter boxes. Th ese letter boxes can be stationed on public property and have to be emptied at least once a day during the week.
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Th e universal service provider must distribute postal items on fi ve working days per week at the addressee's address ( § 10 (1) PMG). § 10 (2) PMG however permits rural post box clusters in sparsely populated areas. § 11 PMG contains detailed rules regarding the timing from the clearance of mail to the distribution of postal items.
2.2.4.
Organization and fi nancing of the universal service § 12 PMG pronounces the Post AG the universal service provider. In 2016, the regulatory authority will have to review if there are other postal service providers that could provide universal service. In that case, a public tender procedure will have to be eff ected. In order to lower costs for universal service, two 2003) 185. Th at judgment, however, was given according to the circumstances of the old PostG, which had constituted a reserved market for the Post AG. Aft er the fall of the last monopoly, the argumentation still seems valid as long as the Post AG gets fi nancial support for providing universal service. 44 § 8 (1), (2) PMG; Schneider, ÖZW 2010 , 5. 45 Feiel, ZÖR 2011 or more companies other than the Post AG may be pronounced the universal service provider.
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Given the full liberalization of the postal market, the universal service that is oft en ineffi cient in rural areas can no longer be fi nanced by the profi ts made on the reserved market.
47 § 13 PMG therefore stipulates the fi nancial compensation for the costs of the universal service that cannot be covered by the universal service provider. § 15 PMG generally defi nes the so-called net costs (Nettokosten) as all costs related to the universal service. Th e exact determination of these costs is eff ected according to the detailed provisions of § 15 (2)-(4) PMG. What is striking, of course, is that also costs based on legal provisions (regardless of the PMG) that prevent the Post AG from carrying out its business effi ciently are net costs. Apparently, the high staff costs for civil servants with permanent employment status assigned to the Post AG by § 17 PTSG are taken into account.
48
To compensate for the costs of universal service, the regulatory authority on application by the Post AG has to establish a fund ( § 14 (1) PMG). Th is fund is fi nanced by licensed postal service providers with an annual turnover of more than 1 million euro ( § 14 (2) PMG).
49 Schneider 50 criticizes the method of calculation of the particular contributions. He points out that it favors the Post AG over small companies, which constitutes an infringement of European law.
51 He, however, admits that the compensation is constitutionally required.
52 Th at could eventually lead to coverage by the national budget. 
Th e duties of the universal service provider
Section 3 of the PMG lists the duties of the universal service provider.
54 § 16 PMG prohibits the universal service provider from charging for some sorts of postal items according to the Geneva Conventions. In accordance with § 17 PMG, the universal service provider has to distribute postal items of the courts or the administration whose delivery is regulated in the Act on postal 46 Feiel, ZÖR 2011 , 436. 47 Feiel, ZÖR 2011 , 437. 48 Schneider, ÖZW 2010 Feiel, ZÖR 2011, 438, who . In this case, the universal service provider acts with public authority.
56 Th e sender of the postal item (the state or a public body) is hence liable for damages caused by the universal service provider.
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Th e universal service provider fulfi lls Austria's responsibilities under the Universal Postal Convention. It exclusively produces and sells stamps with the words "Austria" or "Republic of Austria" on it ( § 18 PMG). Th e universal service provider's obligation to contract with everybody based on the General Terms and Conditions ( § 19 PMG) shows the important role of postal services for the country's infrastructure. Th e regulatory authority has to be notifi ed of the General Terms and Conditions prior to publication. If they are not compatible with the legal provisions enumerated in § 20 (4) PMG, and the regulatory authority rejects them, the General Terms and Conditions cease to be in force.
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In accordance with § 21 (1) PMG, the tariff s for each of the services that are part of universal service have to be aff ordable, cost-oriented, transparent and non-discriminatory. A uniform tariff shall be applied to all users ( § 21 (2) PMG). Th at does not exclude the right of the universal service provider to conclude individual agreements on prices with users. Th ese agreements have to be indicated to the regulatory authority which checks if the conditions of § 21 PMG are fulfi lled. § 22 PMG contains special provisions for single piece tariff s.
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To determine the net costs of the universal service, the universal service provider has to keep separate accounts within its internal accounting systems for the universal service and for the other provided services ( § 23 PMG).
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Other postal service providers
Section 4 regulates the rights and duties of postal service providers that do not provide universal service. ÖZW 2010 , 8. 58 Schneider, ÖZW 2010 , 9. 59 Feiel, ZÖR 2011 , 448 f. 60 Schneider, ÖZW 2010 , 9. 61 Gewerbeordnung 1994 -GewO 1994 Federal Law Gazette 1994 .
Market entry
In accordance with Art 9 (1) Postal Directive 62 , § 25 PMG introduces a system of general authorization for the provision of postal services.
63 When a postal service provider starts operating, it has to indicate that to the regulatory authority. For reasons of transparency, the regulatory authority has to publish a list of these postal service providers on the internet ( § 25 (2) PMG).
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Th is general rule does not apply to postal services regarding postal items up to 50 grams. § 26 PMG thereby introduces a system of individual licenses. Th e universal service provider is granted a certain license by law ( § 26 (2) PMG). Th e others have to apply for a license at the regulatory authority which shall decide on the application within six weeks. A license is awarded ( § 27 (2) 
According to Schneider
67
, the Austrian license-based system is not covered by the provisions of the Postal Directive. He points out that some conditions for the award of a license 68 do not conform with Art 9 (2) Postal Directive 69 . In particular, he criticizes the fact that the universal service provider is granted a license without an authorization procedure. Schneider considers that a violation of the principle of equality (Art 7 Federal Constitutional Act 70 ), as well as a limitation of the license system on postal items up to 50 grams. § § 29, 30 PMG contain provisions regarding the transfer, modifi cation and the termination of the license. What is striking is that the license for the provision of postal services can be transferred to third parties if prior agreement from the competent authority has been obtained. § 29 (1) PMG thereby deviates from the principle that licenses for certain professions constitute personal rights.
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By analogy with § 25 (2) PMG, the regulatory authority has to publish a list of the licensees on the internet ( § 27 (4) PMG). 
Th e duties of the postal service providers
Th e provisions regarding the General Terms and Conditions for the postal service providers ( § 31 (1)-(3) PMG) are generally 73 in conformity with those for the universal service provider. § 31 (4) PMG even establishes an obligation to contract.
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Th e postal service providers have to make sure that their employees and the transported postal items can be distinguished from competing companies ( § 32 (1) PMG). Th ey have to ensure the forwarding and the return ( § 32 (5) PMG) as well as the deposit ( § 32 (2) PMG) of postal items. § 32 (4)-(6) PMG obliges them to set quality criteria for its services and to publish the results of a yearly evaluation. For reasons of quality assurance, the regulatory authority has to assign an independent institution to measure the ordinary routing times of postal items on a yearly basis ( § 33 PMG) . Th e postal service providers also have to establish a complaint management service ( § 32 (3) PMG).
Access to the postal network
Th e PMG concedes other postal service providers only limited access to the facilities of the universal service provider. In accordance with § 36 PMG, postal service providers have free access to the current postcode system. 75 § 35 (2) PMG obliges the universal service provider to provide transparent, nondiscriminatory access to its address database. Th e conditions are to be negotiated in the fi rst place between the universal service provider and the other postal service provider ( § 35 (3) PMG).
76 If an agreement between them has not been reached within three months, the regulatory authority on application by the postal service provider replaces the contract according to its order (Bescheid) ( § 35 (4) PMG).
77 § 34 PMG contains detailed provisions regarding post-offi ce boxes and delivery boxes. Postal items are delivered to the addressee by dropping it into these boxes. For this purpose, the addressee generally has to provide a post-offi ce box.
78 In buildings with more than four households on more than two fl oors, the house owner provides adequate delivery boxes. Delivery boxes are adequate if they at least fulfi ll the requirements laid down in § 34 (2), (4) and (5) PMG. Th ese requirements have to be respected in the case of the construction of new 73 However, a specifi c regulation on tariff s like § 21 PMG is missing. 74 Following Schneider, ÖZW 2010, 12 , it may be questioned if such interference with a person's right to property is really justifi ed. In fact, everybody's access to postal services is already ensured by the universal service provider. 75 Th at ensures that postcodes are only changed by the universal service provider to guarantee a consistent delivery system (ErläutRV 319 BlgNR XXIV. GP 13). 76 Feiel, ZÖR 2011 , 445. 77 Schneider, ÖZW 2010 , 12. 78 Feiel, ZÖR 2011 houses ( § 34 (6) PMG) as well as if the delivery boxes are renewed ( § 34 (7) PMG).
Th ose delivery boxes that do not fulfi ll the requirements have to be replaced by the universal service provider by 31 December 2012. Th e thereby installed new boxes become property of the house owners ( § 34 (8) PMG) .
79 Th e replacement has to be fi nanced in advance by the universal service provider.
80 Th ese costs are reimbursed to the universal service provider proportionally on its application. Every postal service provider (including the universal service provider) with an annual turnover of more than one million euros has to contribute. Th eir exact contribution is determined on the basis of market share (90 per cent) and total number of postal service providers (10 per cent).
81 Th e regulatory authority manages the replacement. Th erefore, the universal service provider has to indicate its costs to the regulatory authority, enclosing all documents needed to prove the stipulated amount ( § 34 (10) PMG).
Who should bear the costs of the replacement has always been highly disputed. It was even brought before the VfGH. In 2006, the VfGH ruled that § 14 of the old PostG infringed the right to property of the house owners.
82 Th ey were then charged with the full costs of the replacement. On application by the Post AG, the VfGH had also to decide whether § 34 (8)- (10) PMG infringes the constitutional rights of the applicant. Given that a high quality postal service is in the public interest and that the postal service providers' business depends on functioning delivery boxes, the VfGH considered these provisions constitutional. . Th e authority of fi rst instance and subordinate to the BMVIT is the Postal Bureau (Postbüro).
84 Th e Postal Bureau's only responsibility is to conduct the administrative penal procedure ( § 37 (4) PMG). 86 , the competences are allocated to an independent company and to a commission regarded as a tribunal within the meaning of Art 6 ECHR.
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Th e RTR is generally responsible for all tasks based on the PMG if they are not assigned to the PCK ( § 38 (1) PMG) and acts as the PCK's supporting body ( § 38 (2) PMG).
88
Th e PCK has three members ( § 41 (1) PMG). § 41 (2) PMG refers to § 118 (1)- (6) 90 For example, the PCK is responsible for measures concerning post offi ces operated by the universal service provider, measures concerning the fi nancing of the fund to compensate the universal service provider or concerning the General Terms and Conditions. Th e remaining tasks for the RTR are limited: for example it has to publish a list of postal service providers ( § 25 (2) PMG) and licensees ( § 27 (4) PMG) on the internet.
proportionate, taking into account the economic consequences for the postal service providers ( § 50 (2) PMG) 99 .
Th e regulatory authority determines the committed violation by administrative ruling ( § 51 (4) PMG) as it is a prerequisite for the administrative penal procedure in accordance with § 56 PMG. Th e concerned postal service provider is party to the procedure ( § 51 (5) PMG).
Austria's utilities regulation is embedded in a European system. Th e PMG contains therefore some provisions regarding the interaction with the European Commission and the regulatory authorities of the other Member States. § 46 PMG obliges the regulatory authority to notify the European Commission with the information needed. § 48 PMG empowers the Austrian regulatory authority to cooperate with the European Commission and the regulatory authorities of the other Member States in cases of common interest. Regarding the interaction of several competition authorities, cooperation is compulsory.
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Th e postal service providers are obliged to provide the information needed to the BMVIT at its justifi ed request. Th e information has to be transmitted in written and electronic form in case it is required for the BMVIT to fulfi ll its tasks ( § 49 PMG). One of these tasks is to order by ordinance (Verordnung) the surveillance of the postal market regarding the development of competition ( § 52 PMG).
Dispute resolution and complaint management
Alongside the competences of the ordinary courts, the regulatory authority off ers the possibility for dispute resolution between postal service providers and their clients. Th e regulatory authority will try to settle the confl ict or at least point out its opinion on the case. Th e postal service providers are obliged to participate in this procedure and provide the regulatory authority with the documents and information needed ( § 53 (1) PMG). § 54 PMG off ers municipalities and federal provinces a specifi c opportunity to fi le complaints. To ensure high quality postal services even in rural areas
101
, any upcoming interruption to the universal service can be indicated to the RTR. Th e RTR looks at the complaints and transmits justifi ed complaints to the PCK, which can adopt measures in accordance with § 50 PMG. 
